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IN THE CIRCUIT COURT OF 
THE IITH JUDICIAL CIRCUIT 
IN AND FOR DADE COUNTY, FLORIDA 
GENERAL JURISDICTION DIVISION 
CASE NO. 94-08273 CA (22) 
HOWARD A. ENGLE, M.D., 
et al., 

Plaintiffs, 


vs . 

R.J. REYNOLDS TOBACCO 
COMPANY, et al.. 

Defendants. 

_/ 

Miami-Dade County Courthouse 
Miami, Florida 
Friday, 1:40 p.m. 

June 16, 2000 
PHASE II-B 
TRIAL - VOLUME 549 

The above-styled cause came on for trial 
before the Honorable Robert Paul Kaye, Circuit Judge, 
pursuant to notice. 
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(Whereupon, the following proceedings were had:) 

THE COURT: Okay. Everybody ready? 

MR. ROSENBLATT: Yes. I heard from the 
lawyer representing Liggett, and we've agreed to the 
deposition will go forward at 4:00. 

THE COURT: Whose time? 

MR. ROSENBLATT: Our time. So I can't 
imagine that Mr. Brookes won't be out of here well 
before that. 

THE COURT: Depends how much redirect. We 
did promise we'd get him out today. 

MR. ROSENBLATT: I never made that — 

THE COURT: I did. 

MR. ROSENBLATT: Then we'll keep that 
promise, I'm sure. You don't want to be here Monday. 

THE WITNESS: Well, I have other engagements. 
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17 But if I don't have to, no. 

18 MR. ROSENBLATT: You might decide to tell the 

19 jury that a depo is being taken of someone who will be 

20 maybe — 

21 THE COURT: I'm not going to tell them 

22 anything. If we break at 4:00, we break at 4:00. You 

23 want to be in on that process, right? 

24 MR. ROSENBLATT: Yes. 

25 THE COURT: So we have to break at 4:00. 
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THE BAILIFF: Bringing in the jury. Jurors 
entering the courtroom. 

(The jurors entered the courtroom.) 

THE COURT: Okay, have a seat, folks. You 
may resume. 

MR. ROSENBLATT: Thank you. Your Honor. 

CROSS EXAMINATION (Continued) 

BY MR. ROSENBLATT: 

Q. Mr. Brookes, I want to ask you some questions 
about the Brown & Williamson Tobacco Corporation 
consolidated financial statements, years ended December 
31, '99 and '98, which is in evidence. 

Let me hand it to you. 

A. Thank you. 

Q. There's a page — well, it's Page 1. And 
it's up on the screen, so look wherever you prefer to 
look. 

A. Okay. 

Q. Okay. Among the assets, current assets 
listed, due from affiliated companies, now is that 
number 1,265,966,000 — 

A. Yes, you're right. 

Q. — in 1999. 

So tell us what that means. Does that mean 
that Brown & Williamson Tobacco Corp. has money coming 
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to it from one of the affiliated companies, or the 
parent company? 

A. Well, not exactly. What — again, just, if I 
could remind the jury that this balance sheet is a 
statement, a snapshot of a financial condition of Brown 
& Williamson in terms of liabilities and assets on a 
given day. 

And as of the 31st of December, there were 
total current assets, which includes "due from 
affiliates" of 2.4 billion. And "current liabilities," 
which means responsibilities, we had to pay out money, 
of 1.9 billion. So you have to look at the totality of 
the current assets and the current liabilities to 
understand the company's position. 

Q. But on this item alone, where I have 
yellowed, where it says "due from affiliated 
companies," can you identify the companies it's due 
from, at the end of '99 at least? 

A. I have to look through here and see if 
there's any information on the subject. I can't off 
the top of my head, but it would be, for example, sales 
we had made to affiliated companies of products that we 
manufacture on their behalf in the Macon facility. 

We have businesses in the U.S., in Japan and 
Korea. We also have a plant that manufactures 


1 cigarettes for export to other markets. And we 


http://legacy.library.ucsf.edu(^tiel/q)^fiQ5a8©/p,dfi(dustrydocuments.ucsf.edu/docs/tpxd0001 



2 obviously are paid by those other countries and 

3 companies for those assets, for example. 

4 Q. Go to Page 5, please. 

5 A. Yes. 

6 Q. I'm putting it up on the Elmo. The title of 

7 Page 5 is: Brown & Williamson Tobacco Corporation 

8 Notes to Consolidated Financial Statements, Years Ended 

9 December 31, '99 and '98. 

10 Now, I'm going to the second paragraph: Over 

11 45 percent of 1999 sales by volume were to 

12 international customers, principally to third parties 

13 in Japan and Korea and to BAT affiliates primarily in 

14 Europe or Asia. 

15 And that, of course, is referring to 45 

16 percent of the sales of your company. 

17 A. That's right, yes. 

18 Q. And then, in these notes: In addition to 

19 cigarette production. Brown & Williamson processes 

20 tobacco in Wilson, North Carolina, for internal use and 

21 for sales to British American Tobacco affiliates and 

22 other customers around the world. Brown & Williamson 

23 also manufactures specialty tobacco products such as 

24 Sir Walter Raleigh pipe tobacco and Bugler 

25 roll-your-own cigarette tobacco in Winston-Salem, North 

9 

1 Carolina. 

2 So, is it fair to say that your company has 

3 continuing financial dealings with and relationships to 

4 your sister affiliated companies as well as your parent 

5 company? 

6 A. Yes. 

7 Q. Page 8, which, I think, you know, gives us a 

8 better understanding of some of these relationships. 

9 Now, BATUS, BATUS Holding group refers to 

10 what? 

11 A. Well, Brown & Williamson is ultimately owned 

12 by British American Tobacco PLC, but there's a number 

13 of intermediate holding companies up the chain, and one 

14 of them is BATUS Holdings. 

15 Q. Brown & Williamson is a member of — is it 

16 pronounced BAT-US, BATUS? 

17 A. I think BATUS was the way it always used to 

18 be referred to. 

19 Q. Brown & Williamson is a member of the BATUS 

20 Holdings group, has a revolving credit arrangement with 

21 another member of the group wherein B&W's excess cash 

22 is invested and B&W draws cash if it is in a borrowing 

23 position. This credit arrangement provides financing 

24 for operational needs. 

25 So, is it fair to say that your company has 

10 

1 money available to it in a credit borrowing situation 

2 from other companies in the group? 

3 A. Well, certainly we can, in some 

4 circumstances, to finance working capital for example, 

5 have access to borrowings. But obviously, in doing so, 

6 we have to be satisfied we can pay them back. 

7 Q. Now, this ends at December 31, '99 and '98, 

8 the net amounts reflected in the consolidated balance 

9 sheets represents amounts owed, owed to B&W by BATUS 

10 Holdings group companies were 1,212,000,000. And 673 

11 million, respectively, amounts owed Brown & Williamson 

12 by foreign affiliates primarily for sale of tobacco 
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products on these dates. 

And it gives the amounts. 

A. Yes. 

Q. And has that situation changed any, to any 
appreciable degree, between December 31, '99 and today? 

A. Well, it would be a moving number the whole 
time, because as I said earlier, it's a snapshot on a 
particular day, so it would be a different number on a 
different day. 

MR. ROSENBLATT: There's another item in 
here. Judge, that I know we would have to address 
sidebar. 


(Proceedings were had at sidebar) 
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BY MR. ROSENBLATT: 

Q. Mr. Brookes, to determine the financial 
condition or the financial net worth of Brown & 
Williamson, wouldn't you agree that you need to take 
into consideration contributions of capital by the 
parent company, British American Tobacco? 

MR. SMITH: Objection, asked and answered and 
ruled — you ruled on that yesterday. 

THE COURT: Well, no, it's a little bit 
different. I guess we can talk about that sidebar. 

(Proceedings were had at sidebar) 

THE COURT: We'll take a short break, folks. 

(A brief recess was taken.) 

THE COURT: All right, let's meet over here. 

(Discussion off the record.) 

THE COURT: All right, let's get the jury 

out. 

THE BAILIFF: Bringing in the jury. Jurors 
entering the courtroom. 

(The jurors entered the courtroom.) 

THE COURT: All right, have a seat, folks. 

Yes, sir. 

BY MR. ROSENBLATT: 

Q. I think I had just asked you, Mr. Brookes, to 
determine the finance, the financial condition of Brown 

12 

& Williamson, wouldn't you agree that you need to take 
into consideration contributions of capital by the 
parent company, British American Tobacco? 

A. Well, I mean, certainly British American 
Tobacco has made two capital contributions of which I'm 
aware, one to support the company to buy the American 
Tobacco Company back in 1994, and another to allow us 
to enter into the Master Settlement Agreement to 
resolve all those very troubling lawsuits from the 
attorneys general. 

But, of course, you know, they're under no 
obligation to make a capital contribution, and they 
would have to be satisfied that it was an investment 
that would actually yield a return. And that would 
depend on whether they thought the business was a 
stronger business as a result of the capital 
contribution or a weaker business. 

And what I think you're leading to is: Can't 
we ask them to make a capital contribution to pay a 
punitive damage award? Well, clearly — 

Q. I haven't asked that. You're now answering 
the question I haven't asked. 

MR. SMITH: Your Honor — 
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THE COURT; He did prevent him from saying 
something about it which shouldn't be said. 

13 

If you want the answer, it's fine. 

BY MR. ROSENBLATT: 

Q. So, in 1994, your parent company made a 
capital contribution of a billion dollars, close? 

A. I'm not quite sure of the exact number. May 
have been in that amount, approximately. 

Q. Approximately? 

A. Approximate number. 

Q. And the more recent capital contribution by 

the British American Tobacco Company was in what 
approximate amount? 

A. I think it was about $459 million. 

Q. Close to half a billion? 

A. Yes. 

Q. That money does not have to be paid back? 

A. Well, capital is an investment, it's an 
investment in the business. It's unlike a loan. It 
doesn't need to be paid back, but dividends are 
expected to be paid on it. And because of the 
circumstances we're currently facing, we have not been 
paying dividends for the last couple of years. 

Q. I'm simply — I'm showing you something now 
for the purposes of identification. This is a letter 
that appears on your Web site, a letter written by a 
professor at Adelphi University, Gerald Edwards, March 

14 

20th, 1998? 

A. Thank you. 

Q. Your name appears on the second page. 

A. Should I read the letter? 

Q. Well, the only thing I'm really asking you at 
this point — you're welcome to read the letter — but 
the only thing I'm really asking you at this point is 
if you recall having read that in the past, having 
received it, because it is on your Web site. 

A. Well, I certainly am aware of what it's 
referring to. I very probably have read this letter 
before, but I don't directly recall. 

MR. ROSENBLATT: I just want to have it 
marked for identification. 

THE COURT: Okay. Put this little sticky on 
there. It says "For I.D." and she'll know what to do 
with it. 

MR. ROSENBLATT: Olga is not here. 

BY MR. ROSENBLATT: 

Q. Now, the testimony that you gave with respect 
to this company, STAR Scientific, and the effort to 
remove nitrosamines, without going over that again in 
any way, that has not yet begun to be test marketed, 
that's something that's on the horizon? 

A. We have tested it with smokers to confirm 

15 

that we have managed to produce a cigarette that tastes 
as good as a leading lights brand in the market. It 
does. And so we're — that's the first phase. We're 
moving on to the next phase of actually putting it into 
sale and distribution. 

Q. I forgot to ask you a couple of promotional 
questions. 

This past Valentine's Day, well, Valentine's 
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the rose is gone, 
3rown & Williamson 


Correct. 

And this is it? 

I haven't seen it before. 

THE COURT: It was in much better shape. 
MR. ROSENBLATT: Yes, it was a lot better 

THE WITNESS: Doesn't look much like a 


Lucky Loves You? 
Yes . 

MR. ROSENBLATT: 


Offer this in evidence. Your 


Honor. 


THE COURT: Do we have to keep it? 
(Plaintiffs' Exhibit 65 was admitted into 


evidence.) 

MR. ROSENBLATT: 
is a rose"? 


Who said "A rose is a rose 


7 BY MR. ROSENBLATT: 

8 Q. Mr. Brookes, the chief financial officer of 

9 Brown & Williamson Tobacco Corporation is a man named 


10 

Carl Beckler, correct? 



11 

A. 

Carl Sheinbeckler. 



12 

Q. 

Okay, the way it was 

on the deposition 

is 

13 

that was 

like his 

middle name. 

That's why I got 

it 

14 

wrong. 
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A. 

Uh-huh. 




16 

Q. 

He is a 

CPA? 



17 

A. 

Yes, he 

is . 



18 

Q. 

To your 

knowledge, is 

he testifying in 

this 

19 

case? 





20 

A. 

No. 




21 

Q. 

Mr. Brookes, do you admit that your company 

22 

manufactures, markets and sells 

a defective and 


23 

unreasonably dangerous product? 



24 

A. 

I think 

if I knew exactly what the definition 

25 

of that 

was, I'd 1 

be in a better 

position to answer the 


17 


1 question. I do know that the jury made that 

2 determination. But I honestly don't know what the 

3 instructions of the Court were as to what would amount 

4 to that. So I'm afraid I can't answer you. 

5 Q. Let's assume that what the jury meant was 

6 that it's a product that causes cancer and death and is 

7 addictive. 

8 MR. SMITH: Your Honor, I object to the 

9 assumption. 

10 THE COURT: Yes, I guess we just can't assume 

11 that. Counsel. I mean, legally. 

12 BY MR. ROSENBLATT: 

13 Q. So your answer is that, without knowing what 

14 the jury intended, you're unable to admit whether you 

15 sell a defective and unreasonably dangerous product? 

16 A. No, I didn't say that, I don't think. What I 

17 said was I don't understand what the definition of that 

18 is and the definition that the jury was applying, so I 

19 can't offer a view myself. 
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Q. Do you have any idea how many times during 
Phase I that a witness testifying for your company as 
well as the other tobacco companies talked about 
definitions, definitions of cause, definitions of 
addiction, all kinds of definitions? Do you have any 
knowledge or grasp of that? 

18 

A. Well, no, I don't. I know our scientific 
advisor — sorry, the director for scientific issues. 

Dr. Sharon Boyse, came down and testified fairly 
clearly on what her understanding was on smoking and 
health. Whether other witnesses talked about 
definitions or not, I don't know. 

MR. ROSENBLATT: Thank you, that's all I 

have. 

THE COURT: Redirect or other cross? 

MR. WEBB: I have a couple questions. Your 

Honor. 

CROSS-EXAMINATION 

BY MR. WEBB: 

Q. Mr. Brookes, my name is Dan Webb. I 
represent Philip Morris. I have a couple questions on 
one subject matter for you. 

If I understand your testimony yesterday, 
when Mr. Smith was asking you questions, that you 
testified that in your — it's your view or your 
opinion, on behalf of your company, that a tobacco 
company should do everything possible to discourage 
young people from smoking cigarettes; is that correct? 

A. Yes, very much so. 

Q. I take it the reason that you and your 
company believe that is because the fact that underage 

19 

smoking of cigarettes would be viewed as a serious 
problem both for society in general and for the tobacco 
industry; is that fair to say? 

A. Yes, I think that's fair, too. 

Q. And it may be one of the most important 
things a tobacco company could do today, would you 
agree, is to try to do the best it can to try to impact 
on that problem? 

A. I think certainly it will help to allay some 
of the suspicions around the companies and perhaps to 
subdue some of the allegations that swirl around the 
company if we're out there positively doing stuff 
rather than talking about stuff, yes. 

Q. Sometimes actions speak louder than words? 

A. That's a good way of putting it, yes. 

Q. Would you agree that it would be a very good 

thing if a particular United States tobacco company 
decided to devote as much as $100 million a year to 
deal with that problem, and to try to develop an 
antismoking program for kids, that would be a good 
thing for a tobacco company to do? 

A. Yes, certainly. 

Q. You are generally aware in your position that 
approximately two years ago Philip Morris, the client I 
represent, made a decision to devote $100 million, 

20 

approximately, a year to devote to that problem; are 
you generally aware of that, sir? 

A. I believe that number rings a very loud bell. 

Q. And you're aware that — and Philip Morris 
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has actually done that for the last two years, Philip 
Morris has spent approximately $100 million a year 
during the past two calendar years devoted to that 
problem, you're at least generally aware of; is that 
fair to say? 

A. Yes. I believe that's a number I've heard on 
at least several occasions. 

Q. Now, I know that your company — and you're a 
competitor of the client I represent, and as you told 
the jury, several times today, it's a pretty aggressive 
marketplace, and your company and Philip Morris 
sometimes find themselves in adversarial situations. 

But you have to admit $100 million a year, that's a 
pretty impressive number; isn't it? 

A. Well, I wish we had those sorts of resources 
ourselves to apply to —? 

Q. And you don't. I think your budget shows you 
spend approximately $4 million a year on the program, 
based on your financial condition. 

A. Well, the department does have a budget of $4 
million, that's quite right. We do, of course, as your 

21 


client does, make much more substantial contributions 
toward youth smoking programs. I think Brown & 
Williamson alone has spent something like $172 million 
payments under the MSA. $32 million of that. Brown & 
Williamson's dollars, went to the Florida, the Florida 
Initiative here, on preventing youth smoking. And I 
know your company has paid similar sums if not more. 

Q. Like your company, Philip Morris spent their 
own money, then there's also the MSA money that they're 
spending, devoted to the same issue, youth smoking? 

A. Some of these organizations I've spoken about 
during my testimony, like the Truth Campaign and 
others, are funded by dollars that we provide to the 
state of Florida, for example. 

Q. And the fact that Philip Morris today 
actually spends more money advertising its youth 
smoking program than it spends to advertise the 
Marlboro brand of cigarettes, would you consider that 
pretty impressive? 

A. Yes. Certainly, I think — I have never 
questioned Philip Morris' intent to be aggressive in 
attempting to reduce youth smoking. I think they're 
taking this matter very seriously. 

MR. WEBB: Thank you so much. 

REDIRECT EXAMINATION 


22 


BY MR. SMITH: 


Q. Briefly, Mr. Brookes, ladies and gentlemen. 

You talked a little bit, on cross examination 
of Mr. Rosenblatt, about different ways of valuing 
companies. 

A. Yes. 

Q. And financial analyst firms also have models 
by which they have valuations of companies, correct? 

A. Correct. 

Q. Including Morgan Stanley Dean Witter, 
correct? 


A. Correct. 

Q. Let me show you an analyst report and ask you 
if you're familiar with that report. I'm going to put 
it up, but I just want to make sure this is one you're 
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familiar with. 

A. Yes, this is the one in December 1999, last 

year. 

MR. ROSENBLATT: Objection, Your Honor. 

THE COURT: We have to talk about it. 

(Proceedings were had at sidebar) 

BY MR. SMITH: 

Q. During cross examination, Mr. Brookes, 

Mr. Rosenblatt asked you some questions about sales 
that you made to affiliated companies. 

23 

A. Yes. 

Q. And he showed a piece of the part of the 
financial statement that dealt with sales overseas, 
correct? 

A. Yes. 

Q. Now, all of those sales and transactions are 
reflected on the balance sheet, correct? 

A. Yes, that's right. 

Q. They're not — they're all included? 

A. They're all there, yes. 

Q. I wanted to make sure that it wasn't some 

misunderstanding. 

A. I know. 

THE COURT: For the record, can you tell us 
what the number is? 

MR. SMITH: Yes. This is the Brown & 
Williamson financial statements. It's Exhibit 37255. 

THE COURT: I forgot to ask Mr. Rosenblatt to 
identify, but it's the same one Mr. Rosenblatt used on 
his cross. 

MR. ROSENBLATT: Yes, Your Honor. 

THE COURT: Just so the record has the right 

number. 

BY MR. SMITH: 

Q. And when you are selling cigarettes to 

24 

affiliated companies, they are actually marketing 
whatever cigarettes they're marketing in their 
countries, they're simply having you make them and 
you're selling them to them, correct? 

A. That's right. We sell them on a cost-plus 
basis. 

Q. As if you're selling to a company that wasn't 
affiliated with Brown & Williamson? 

A. Absoluteiy, yes. 

Q. There was testimony about this agreement that 
didn't go through. It's been called the June 20th 
agreement, where, had Congress enacted the legislation, 
there would have been, over 25 years, over $300 billion 
paid, correct? 

A. Correct. 

Q. And that's sub — that amount, had it been 
enacted, also had some other provisions attached to it 
that would have, among other things, no more punitive 
damages — 

MR. ROSENBLATT: Objection. I mean, I 
thought we were not getting into that. 

THE COURT: All right, come sidebar. 

(Proceedings were had at sidebar) 

BY MR. SMITH: 

Q. Mr. Rosenblatt asked you some questions, 

25 
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talking about the fact that the MSA payments were for 
25 years, and actually more than 25 years, correct? 

A. Correct. 

Q. Do you understand, is it your understanding 
that when a punitive damage verdict is final in this 
case, it will be due and owing at the time it was 
final — 

THE COURT: That's a matter that we have to 
discuss, the Court does. It's a legal matter, and I'm 
not sure that we should get into it. 

BY MR. SMITH: 

Q. You were interrupted when you were trying to 
continue an answer. And the Judge asked me if I wanted 
to ask the question, and I've decided I do. 

When you were talking to Mr. Rosenblatt about 
the parent making a contribution. Why can't you ask 
the parent corporation to make a contribution to pay 
for punitive damages? 

A. Well, as I was going to go on to explain, I 
mean, if the parent company decides to make an 
investment in a subsidiary, it expects a return on that 
investment. If the investment was being made simply to 
fund a payment of punitive damages, that would — which 
would actually leave the company in a worse financial 
position rather than a better financial possession, 

26 

then obviously it would be a pretty poor financial 
judgment and there's no obligation. 

MR. ROSENBLATT: Excuse me. Your Honor, this 
is speculative unless he's speaking for BAT. And if he 
says that he is, I withdraw the objection. 

MR. SMITH: Well, Your Honor, that's a 
speaking objection. It's improper, to start with. 

THE COURT: I understand that. We'll have to 
get back on sidebar again. 

(Proceedings were had at sidebar) 

BY MR. SMITH: 

Q. Mr. Brookes, you were interrupted by an 
objection. Can you complete your answer? 

A. Well, as I was trying to say, I think one 
makes an investment with a view to getting a return. 

We haven't been paying dividends to the parent company 
now for several years. I think it highly unlikely that 
the parent company would want to invest further in 
Brown & Williamson today, given the current perilous 
financial circumstances we're in. I regret that really 
isn't an option for Brown & Williamson? 

Q. If Brown & Williamson — let me ask this: 

What is Brown & Williamson's cash reserves today? What 
money do you have right now? 

A. Well, I think we — 

27 

Q. Cash reserves? 

A. The financial statements at the end of last 

year show that we have $25 million in cash at the bank. 

Q. 25 million? 

A. Yes. 

MR. SMITH: That's all I have, sir. Thank 
you very much. 

THE COURT: All right. Conference time. 

I'll tell you what, let's take a break. 

(The jurors exited the courtroom.) 

THE COURT: All right, it's 2:30. And who is 


http://legacy.library.ucsf.edu(^tiel/q)^fiQ5a8©/p,dfi(dustrydocuments.ucsf.edu/docs/tpxd0001 



12 

the next witness? 


13 


MR. 

SMITH 

: Well, we don't have another 

14 

witness 

today 

. 


15 


THE 

COURT 

: Don't have a witness? 

16 


MR. 

SMITH 

: We talked about it at lunch. We 

17 

had one 

In 

fact, ’ 

would you like one? We can get one 

18 

here. 




19 


MR. 

WEBB: 

We'll get her back. 

20 


MR. 

SMITH 

: We don't have one. Because we 

21 

agreed 

not to 

have 1 

one. 

22 


THE 

COURT 

: So I can't throw the case out? 

23 


MR. 

WEBB: 

Yes, you can. 

24 


THE 

COURT 

: So the plan, basically, is to 

25 

come in 

Monday with 

a witness and continue on. Now, 


28 


1 what I really need to know, is Philip Morris going to 

2 put on any other witnesses other than the one witness 

3 you presented? 


4 


MR. 

WEBB: 

We have two witnesses on our list 

5 

It's Carolyn 

Levy and Ellen Merlo. 

6 


THE 

COURT: 

So, you're taking testimony out 

7 

of turn. 




8 


MR. 

WEBB: 

Yes, because parties wanted to go 

9 

forward with 

other witnesses. 

10 


THE 

COURT: 

I didn't understand where you 

11 

were. 




12 


As 

far as 

this afternoon is concerned, we 

13 

have the 

deposition 

to take care of, which we can now 

14 

take care 

of. 



15 


What else? 

Anything else we need to discuss 

16 


MR. 

REID: 

I assume next week will be a full 

17 

week? 




18 


THE 

COURT: 

The 20th, I do have a problem 

19 

with the 

20th 

, for part of the morning. 

20 


THE 

CLERK: 

23rd, one of the jurors needs to 

21 

be off. 




22 


THE 

COURT: 

Off the whole day? 

23 


THE 

CLERK: 

Yes. That is a Friday. They 

24 

also want 

to 

know. 


25 


THE 

COURT: 

The morning, I've got a 9:45 

1 

hearing that 

I have 

to attend to. I think it's 9:45. 

2 

So we'11 

have 

to start a little bit later. 

3 


MR. 

REID: 

On Tuesday? 

4 


THE 

COURT: 

Friday I didn't know about. 

5 


MR. 

REID: 

That's Tuesday you have the 

6 

hearing? 




7 


THE 

COURT: 

Yes, Tuesday. 

8 


MR. 

ROSS : 

So Friday we're off. 

9 


THE 

COURT: 

Apparently, I have to find out. 

10 

figure out what's going on. I can ask whatever juror. 

11 


THE 

CLERK: 

I'll ask. 

12 


MR. 

ROSENBLATT: Can I know the order of 

13 

witnesses? 



14 


MR. 

WEBB: 

Yes, you can know. 

15 


MR. 

ROSENBLATT: Let's hear. 

16 


MR. 

WEBB: 

Mr. Schindler. 

17 


MR. 

ROSENBLATT: Schindler is first. 

18 


MR. 

WEBB: 

Then Theresa Burch and Megan 


29 


19 Kelsey. And Mr. Debethizy. That will get you way into 

20 Wednesday. 

21 THE COURT: Okay. We'll do that. 

22 MR. WEBB: Your Honor, the other matter is, I 
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submitted — the exhibits I used during the testimony 
of Mr. Szymanczyk, I tendered a list, and I think I 
gave it to Mr. Rosenblatt. You may not want to argue 

30 

those right now. 

MR. ROSENBLATT: Right, I told you that Susan 
has no objections and no hurry to get them in front of 
the jury. 

MR. WEBB: That's fine. But I don't want to 
lose track since they're all the exhibits I have. 

Judge. 

THE COURT: But how do we unring the bell? 

MR. WEBB: I'm offering them into evidence. 

THE COURT: But they already were shown to 
the jury and discussed. How do we unring that if we 
decide that they weren't allowable? 

MR. WEBB: Mr. Rosenblatt objected. Any time 
he objected, we resolved it at sidebar. But I need to 
formally get them into evidence. 

THE COURT: The ones he objected to? 

MR. WEBB: No. The ones you sustained an 
objection, I'm not offering. I'm only offering the 
ones — 

THE COURT: That weren't objected. 

MR. WEBB: Yes. 

THE COURT: That's the problem. A document 
is shown to the jury, you ask questions, jury sees the 
questions, and answers, and so on. Now, somebody comes 
later and says, "I object to that document." 

31 


It's not your problem. 

MR. WEBB: It's not my problem. But I need 
to get them into evidence, as a formality. 

THE COURT: How do I unring the bell? 

MR. SMITH: Your Honor, in that regard. He 
actually, yesterday, agreed that the ones I showed, he 
did not object to them. And I'm providing them, with a 
list. 

MR. ROSENBLATT: It's probably an academic 
discussion, for the most part. 

THE COURT: But that's why we have the 
procedure we should have, which is, take the document 
before you show it to a witness, you discuss it with 
counsel. Counsel either raises the objection then and 
there, I make a decision then and there; then, if I 
decide it's permissible, then you can use it, talk 
about it, do whatever you want with it. Then you can 
slide it into evidence without any problem. 

But what we've been doing is backwards from 
the rules. Nobody has objected, basically, to it, but 
you've been taking documents, showing it to a witness, 
have the witness testify about it, having it shown to 
the jury, then worry whether or not somebody objects, 
that's the wrong way. 

MR. WEBB: Actually, both sides have been 

32 

doing the same procedure. Because we both see our 
documents in advance, we know the ones we want to 
object to. And if we're not objecting, we don't try to 
slow down the proceedings. 

THE COURT: I would like to have the 
objections raised before the jury sees the document or 
the witness testifies about it. That's my point. 
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the jury? 

THE COURT: 


out. 


Oh, yeah. 


Got to bring the jury 


All right, gentlemen. Another question from 
the jurors, apparently: What are we going to do with 
the 4th of July in the event we're going to be here? 
July 4th starts on a Tuesday, falls on a Tuesday, and 
Monday is the 3rd: So it depends on how close we are 
to ending and everything else. I normally would have 
given the long weekend. 

MS. LUTHER: We're all in favor of that. 

THE COURT: So, I'm intending to do that. 

MR. ROSENBLATT: The long weekend being 
Saturday, Sunday, Monday and Tuesday? 

THE COURT: I don't have any problem myself. 
They wanted to know so they can make plans for the 4th. 

MR. WEBB: That's fine. 


33 


THE BAILIFF: Bringing in the jury, jurors 
entering the courtroom. 

(The jurors entered the courtroom.) 

THE COURT: Okay. Schedules being what they 
are, folks, we're at about that time. We're going to 
have to recess for the weekend. And we'll get you back 
here on Monday at the usual time, 9:00, 9:30. And 

hopefully, over the weekend, you will have the same 
rules apply. Don't listen to the radio, T.V. or the 
Internet, for those of you who are now more Internet 
familiar. And we will see you here on Monday. Right. 
Okay. 

Before you go. We discussed the July 4th, if 
we have to be here for July 4th situation. We may not 
be, I don't know. But in the event, we intend to take 
off that Saturday, Sunday and Monday and Tuesday, which 
would give you a four-day weekend. So, if you need to 
make plans, you can do that now, unless we're in a 
different situation by that time. But I don't know. 

But in the long haul, right now, that's what our intent 
is . 


Naturally, if you're in deliberations by that 
time, we may not be able to adhere to that schedule. 

So I'm just letting you know at this point. I can't 
tell you right now whether we will or will not be at 


that stage. But that's what we're looking forward to. 
Okay. 

(The jurors exited the courtroom, and court 
was adjourned at 2:40 p.m.) 
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